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1 THE COURT: We are back on the record in 

2 CJ-2008-7969, and before the break we were talking about 

3 the deposition of Mr. Fukushima, and are there still 

4 issues that I need to resolve? 

5 MR. CLARK: There are a few, and there's one 

6 thing I want to advise the Court, while I'm thinking 

7 about it, and I think we told you we would have jury 

8 instructions to you tomorrow. The parties have agreed we 

9 can have the weekend to work on them. 

10 THE COURT: That's perfect, because are we 

11 still thinking this is going to go into the third week? 

12 If you all get them to me by next Wednesday, that's 

13 probably fine. 

14 MR. CLARK: I doubt on anybody who is working 

15 on that those -- 

16 THE COURT: All right. So which pages of Mr. 

17 Fukushima do we still have? 

18 MR. CLARK: I didn't bring the list. I've got 

19 them marked in the transcript. 

20 THE COURT: Mine are too, so we're all on the 

21 same page. 

22 MR. CLARK: I think the first place is around 

23 page 50. And we've agreed, I think, that discussion of 

24 the recall related to the software and the Prius brakes 

25 should be out because it's an unrelated recall. It's our 
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position that all discussion of the Prius brakes should 
be out. This is a hybrid vehicle, the brakes are totally 
different, what's called regenerated brakes, means they 
are charging up the battery as you slow down, kind of 
like one of those crank flashlights. And no issue about 
brake software in this case, it's engine software, and 
that's not what this is. 

THE COURT: And I had made a question on those, 
because the rest of page 50 and 51 that you didn't 
delete. 

MR. BAKER: The reason I didn't delete them. 
Your Honor, is the position in this case is the software 
caused problems with the throttle and also caused the 
problems with the brake, and that's what we've heard. 

The position that we heard from Mr. Lentz yesterday in 
his deposition is that there are no software issues 
associated with these vehicles. This shows, in fact, 
that there is a software issue that can impact the 
brakes. So it refutes the testimony of Mr. Lentz that 
they've done all these testing that shows there are no 
problems. 

MR. CLARK: There has been no testimony from 
any expert about a problem with brake software in Mrs. 
Bookout's vehicle. That's not an issue in this case. We 
call brake override, but brake override, but in reality 
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1 that is an engine function. The issues in this care are 

2 engine software. 

3 THE COURT: And just the existence or 

4 nonexistence of a brake override system. 

5 MR. BAKER: Well, but we've got the brake issue 

6 that depletes the vacuum which indicates — rolled into 

7 the pedal problems with the brakes. That's what we're 

8 all talking about. And so the issue is there is no 

9 software problem associated with these vehicles. This 

10 refutes that in showing that you can have a brake problem 

11 when it relates to software. We have a brake problem 

12 because as the throttle is opened due to software, it 

13 then depletes the brakes and we don't have -- we just 

14 heard 700 percent less braking efficiency. 

15 THE COURT: But is that a — I didn't think 

16 there was a claim in this case that there was a software 

17 issue relating to the brakes? 

18 MR. BAKER: Only through the throttle system. 

19 THE COURT: I'm going to delete page 50 lines 

20 10 through 18, and then on 51. And I guess the blue part 

21 11 designated can come out too? So everything on page 51 

22 and then whatever was designated -- everything on page 50 

23 and 51 will now be deleted. 

24 MR. CLARK: I think 53 and then the top line on 

25 54 is additional discussion of that same issue. 
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MR. BAKER: You're right. Your Honor. 

THE COURT: So the same thing on 53 and 54 

comes out. 

MR. CLARK: I think Mr. Baker's deletions on 
63, we would agree that counter designation should come 
out in view of what -- what designations they deleted. 

I think Mr. Baker's deletion may not delete it quite 
that full answer that ends on page 8. 

THE COURT: Line 8. 

MR. CLARK: Page 63, line 8. 

THE COURT: Everything on page 62 and 63 is now 
out and the same thing on 65 and 66. 

MR. CLARK: We still have 68, and that is a 
conversation about a high idle condition. I don't think 
there is any allegation of a high idle in this case. I 
mean, this is an incident that started at speed with the 
engine running with the vehicle moving. 

MR. BAKER: Still have an open throttle problem 
here related to the software. The throttle's open which 
allows it to go up to 4500 rpm. 

MR. CLARK: But if the vehicle is stopped and 
then parked there's no UA, Your Honor. 

THE COURT: I'm going to deny that. I'm going 
to leave that in on page 68 and 69. 

MR. BAKER: I wanted to add something, it was 
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on my list, and I don't know if you all have it. It was 
to complete his designation on page 71. 

MR. CLARK: That's fine. 

THE COURT: Okay. 

MR. CLARK: There is discussion on 74 and goes 
over to 82, although it's pretty chopped up about other 
incidents that vehicles have cruise control on, says it 
right there on 77 line 18. I think probably everything 
that's designated on 74 through 82 should come out for 
that reason. 

MR. BAKER: Our position is that whether the 
cruise control is on or off, it's the issues with the 
software that we're talking about in this case still 
caused the UA to occur. 

THE COURT: But is what causes with the cruise 
control is a different argument than what causes it 
without cruise control? 

MR. BAKER: As I understand what Mr. Barr will 
testify about, the same task test failure can occur when 
the cruise control is on and you can get a throttle up, 
which makes it go faster even if the cruise control is 
on. So it would be our position that we're still talking 
about software defects that cause it to go into an 
accelerated condition. 

THE COURT: If Mr. Barr says cruise control or 
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not, it still can occur? 

MR. CLARK: Well, not really. Your Honor, 
because Mr. Barr relies on the testing that Mr. Loudon 
performed and Mr. Loudon did perform some testing with 
the cruise control on and what he found was completely 
different from what he found with the cruise control off. 
What he found was the first thing that happened was the 
fuel was cut when he killed certain tasks, and then after 
that the throttle plate did open, but the fuel was cut so 
the throttle being open did nothing. Certainly no 
unintended acceleration. 

THE COURT: But doesn't it all go to the 
defects supposedly of the software system. 

MR. CLARK: I don't think so because we don't 
have a fuel cut in this case. I think all the witness 
testimony we've heard is that the engine was running 
right up until the impact with the ditch and even after 
that. 

THE COURT: But on the cruise control issue, is 
the issue that the reason it doesn't run is because 
there's additional fuel being cut, I mean, the engine is 
supposedly running but it just doesn't have the sudden 
acceleration because there is no fuel? 

MR. CLARK: Well, remember, to kind of go back 
to what you learned about fire in science class, you need 
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three things: you need fuel, you need air, you need 
spark. Now, there's no fuel, the engine is not running. 

THE COURT: I'm going to leave this in on page 
74 and 77. And I think 82 was a cruise control. You 
have the same objection, I'm going to leave that in. 

MR. CLARK: Mr. Baker proposed an addition to 
clean up one of our final designations on 102 and that's 
fine. 

MR. BAKER: Add a question. 

THE COURT: Okay. 

MR. CLARK: 110, 111, you read it, I think the 

Court's ruled on all our objections to that already. 

127 and 128 maybe we should talk about. Your Honor. 
This is sort of similar to the 14,000 question to 
Mr. Lentz was excluded. Without time limitations, 
without the definition of unintended acceleration, it's 
not really relevant to anything. 

MR. BAKER: The identical question was asked of 

Mr. Lentz. 

THE COURT: I'm going to allow this, although 
we need to take out the objection on lines 3 through 5. 

MR. CLARK: That may take care of day — 

MR. BAKER: Day one. 

THE COURT: Gentlemen, why don't we do this, 
because it's now a quarter to two, at least we can get 
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day one started and we'll take up day two during our next 
break. 

(THE FOLLOWING PROCEEDINGS WERE HAD WITHIN THE 
PRESENCE OF THE JURY AS FOLLOWS:) 

THE COURT: We are back on the record. The 
members of the jury are present, counsel and their 
clients. Dr. Gill is still on the stand. I'll remind 
you you're still. And Mr. Esdale, you may continue. 

MR. ESDALE: I believe we have completed it. 

No more questions at this time. 

THE COURT: Thank you, Mr. Bibb. 

MR. BIBB: Thank you. Your Honor. 

CROSS EXAMINATION 

BY MR. BIBB: 

Q. Good afternoon. Dr. Gill. 

A. Good afternoon. 

Q. I'm Randy Bibb. I represent the Toyota defendants. 

I think you told Mr. Esdale that you were hired in this 
case, you weren't hired in this case until March 6 of 
this year, isn't that correct? 

A. That's correct. 

Q. And that would be just a little more than seven 
months ago, is that right? 

A. Time flies, yes, sir, that is about right. 

Q. Now, I understand that you charge approximately $380 
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1 an hour for your services, is that correct? 

2 A That's what the company charges, yes. 

3 Q. Now, your company, if I'm not mistaken, is called, 

4 let me get the name of it here. Applied Cognitive 

5 Sciences, is that right? 

6 A. Yes, sir, it is. 

7 Q. And is it based in Spokane, Washington? 

8 A. It is. 

9 Q. And I understand you are the president and chief 

10 scientist of Applied Cognitive Sciences, is that right? 

11 A. Yes, sir, it is. 

12 Q. And Applied Cognitive Sciences has three scientists 

13 including yourself, is that correct? 

14 A. No, actually there's four technical staff counting 

15 myself. 

16 Q. All right. And do you have any other staff? 

17 A. Yes, we do. 

18 Q. And how many other staff did you have full-time? 

19 A. On a regular basis full-time we have an office 

20 manager, we have a secretary and billing manager, we have 

21 an IT type person that are the day-to-day employees, and 

22 we hire other people as needed on special projects. 

23 Q. Now, I think Mr. Esdale intended to offer your 

24 resume as an exhibit here. Mr. Doyle, can we see on the 

25 screen up here. Dr. Gill's resume? 
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1 Now, Dr. Gill, would this appear to be the first 

2 page of your resume? 

3 A. Hard for me to read, but I know it well enough, yes, 

4 that appears to be it. 

5 Q. How is that? Does that help? 

6 A. Thank you. 

7 Q. Now, if you could, Mr. Doyle, go over a couple of 

8 pages there in his resume, professional experience, if 

9 you can highlight that for us. Down at the bottom, not 

10 the academic experience, but the professional experience. 

11 You've been retained as an expert witness both 

12 through the plaintiff and defense in over 2000 legal 

13 cases nationwide, is that right? 

14 A. Yes, I think that's what we talked about this 

15 morning. 

16 Q. So you're certainly no stranger to being in a 

17 courtroom, are you? 

18 A. No, sir, I've testified in trial a few times. 

19 Q. And you've testified in a variety of different areas 

20 including human factors engineering, accident 

21 reconstruction, mechanical engineering, safety 

22 engineering and risk management, would that be correct? 

23 A. That's correct. 

24 Q. And you regularly give depositions and trial 

25 testimony like you're doing today, correct? 
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A. That's part of what I do for my job, yes, sir. 

Q. And one of the things you furnished us with was a 
list of cases that you've testified in since 2008. Do 
you recall that? 

A. Roughly the last five year's worth, yes, sir. 

Q. Could we see that, just the first page of that? 

And, for example, as of August 3 you've testified in 
seven trials like this already year, is that right? 

A. That's correct. 

Q. And if we could take that off. And depositions, I 
think this is just the first page, we've got 22 
depositions as of the first seven months of this year 
through the end of July basically? 

A. Depositions and arbitrations, yes, sir. 

Q. And then if we look through there, Mr. Doyle, just 
scroll through them here. I counted up since 2008 a 
total of 324 cases that you had testified in either in 
deposition -- strike that, you had given testimony 324 
times, either in a deposition or in court like we are 
here today. Does that sound about right? 

A. Yes. That's about right, realizing some of those 
are duplicates like in this case where I do a deposition 
and trial. 

Q. That's right. That's why I rephrased that question, 
because a lot of times when we come in civil cases, you 
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1 give a deposition before you come to court, right? 

2 A. More often than not that's the case, yes, sir. 

3 Q. And in this case, you gave your deposition on August 

4 16, 2013. Do you recall that? 

5 A I recall giving a deposition. I don't recall the 

6 exact date, but that seems about right. 

7 Q. I don't want to mess with you on that. But this 

8 would be -- it's a copy of your deposition given on 

9 Friday August 16, 2013, do you agree with that? 

10 A. 16th or 18, but yes, sir, I can read that much. 

11 MR. BIBB: May I approach. Your Honor? 

12 THE COURT: Yes. 

13 Q. (BY MR. BIBB) Just give you this because I may ask 

14 you some questions related to your deposition, just so 

15 that you have that available for you. 

16 A. Thank you. 

17 Q. You're welcome. Now, let me just cover a few basics 

18 here with you, if I could. Dr. Gill. And that is in this 

19 seven months that you've been retained on this case, have 

20 you seen the vehicle in this case? 

21 A. Not personally, no, sir. 

22 Q. Have you been to the location where this crash 

23 occurred? 

24 A. No, sir. 

25 Q. Have you done any calculations or analysis any of 
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1 the physical evidence at the scene of the crash to try to 

2 determine the cause of Ms. Bookout's crash? 

3 A I've not sitten down and written out equations. 

4 I've done estimates in my head such as was done in my 

5 deposition. That would be the extent of it. 

6 Q. But in fact, your role in this case was not to try 

7 to tell this jury what the cause of Ms. Bookout's crash 

8 was ? 

9 A. In terms of doing an accident reconstruction, no, 

10 sir. My understanding Mr. McCort was doing that. 

11 Q. All right. Although you've testified as an accident 

12 reconstructionist before, correct? 

13 A. Many times, yes, sir. 

14 Q. That's Mr. McCort's role in this case. Your role in 

15 your deposition you told me or told the person asking the 

16 question, my law partner, that your role was to analyze 

17 the driver's behavior in response to an unintended 

18 acceleration incident, does that sound right? 

19 A. Yes, sir, it sure does. 

20 Q. So your role is not to tell this jury what caused 

21 Ms. Bookout's crash, right? 

22 A. Other than driver behavior related issues, that's 

23 correct. 

24 Q. Now, you received some material on this case from 

25 plaintiff's counsel, correct? 
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1 A. I did. 

2 Q. And among other things, they sent you some 

3 deposition transcripts, correct? 

4 A. Correct. 

5 Q. And they sent you some photographs, correct? 

6 A. Amongst other things, yes, sir. 

7 Q. And they sent you a total of 10 photographs in this 

8 case. There are nine there and one there. Those are all 

9 the pictures you've seen of either the vehicle or the 

10 location of this crash before you reached your opinions 

11 in this case, is that correct? 

12 A. In terms of photographs, I believe that was it, yes, 

13 sir. 

14 Q. Now, until maybe -- did you come in here yesterday, 

15 did you fly in yesterday? 

16 A. I did, yes, sir. 

17 Q. Because you were telling us about trying to turn the 

18 light switch on in your hotel. You know, I tried pushing 

19 the button multiple times in the elevator today to come 

20 up here because I was afraid I was going to be late. It 

21 didn't make the elevator come any faster. 

22 A. No, I don't think it would come any faster, but you 

23 still did it. 

24 Q. Well, I did it because I was testing out your 

25 experiment there. 
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Now, you haven't done any testing for this case, 
have you? 

A. No, sir, other than my participation in the Cooper 
study. 

Q. And when you reached your opinions in this case, you 
didn't know how much Ms. Bookout weighed? 

A. That's correct. 

Q. When you reached your opinions in this case, you 
didn't know how tall Ms. Bookout was, did you? 

A. That's correct. 

Q. What you did know was that Ms. Bookout was 76 years 
old, correct? 

A. Amongst other things, yes, sir. 

Q. You didn't have any information about the braking 
system, the antilock braking system on Ms. Bookout's 2005 
Toyota Camry, did you? 

A. No, I don't think that's an accurate representation. 
I didn't engineering specifications or details, but I was 
knowledgeable that it was an ABS system. 

Q. Well, did you have any specifications on the 2005 
Toyota Camry brake system? 

A. That's what I just said. I didn't have the detailed 
engineering specifications, no, sir. 

Q. You knew, though, it's a fairly sophisticated 
braking system on this vehicle, correct? 
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1 A. I did, yes, sir. 

2 Q. But you didn't know whether or not the rear brakes 

3 were drums or disks on this vehicle, did you? 

4 A. As I said in my deposition, I wasn't certain, but 

5 typically they're drum on the rears, but I wasn't 

6 certain. 

7 Q. And when asked that in your deposition you said, I 

8 just don't know, correct? 

9 A. I said two things in my deposition. I believe I 

10 said I don't know or I'm not certain, and later on in the 

11 deposition it was revisited and I said, well, more likely 

12 than not they are drums, but I don't know for certain. 

13 Q. In any event, when you reached your opinions in this 

14 case you didn't know what kind of rear brakes 

15 Ms. Bookout's car had, correct? 

16 A. I wasn't certain, no. 

17 Q. Now, let's talk about some things that maybe you and 

18 I can agree on in this case. 

19 MR. BIBB: May I? 

20 THE COURT: You may. 

21 Q. (BY MR. BIBB) Can we first agree that the most 

22 common cause of UA, unintended acceleration, is driver 

23 error? 

24 A. If you exclude long-term UA events, yes, sir, I 

25 would agree with that. 
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1 Q. Let's go back and look at your deposition here for 

2 just a second, then. Page 14 of your deposition. And I 

3 think we agreed previously in another deposition, that 

4 the most common cause of unintended acceleration is 

5 driver error, true? And your answer was, "That's what 

6 the literature would indicate, yes." 

7 A. Yes. 

8 Q. You didn't say anything about long-term, you just 

9 said, true, yes, right? 

10 A. Globally that is a true statement. 

11 Q. So we can agree globally that the most common cause 

12 of unintended acceleration is driver error, correct? 

13 A. Yes, sir. 

14 Q. Now, can we also agree that Ms. Bookout's crash 

15 could be the result of driver error? 

16 A. Could be? 

17 Q. Could be. 

18 A. Yes, it's possible. 

19 Q. And you know, don't you, from reading some of the 

20 depositions -- strike that. Maybe you haven't read it. 

21 Have you read some of the other experts in the case? 

22 A. I have. I've read both depositions of Mr. Walker 

23 and Mr. Stopschinski, your two experts. I've read the 

24 depositions of Mr. McCort and Mr. Hannemann, the two 

25 experts for the plaintiffs, amongst general disclosures. 
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1 Q. And none of those gentlemen found any sort of 

2 mechanical or electrical problem with the engine or the 

3 brakes on their examinations of this vehicle, did they? 

4 A. At the time of their examination they did not find 

5 any, correct. 

6 Q. And you know that before the wreck, because you read 

7 Ms. Bookout's deposition, she had no problems with either 

8 the engine or the brakes of her Toyota Camry, correct? 

9 A. Not to her knowledge, that's correct. 

10 Q. Now, if you have a pedal misapplication, that would 

11 constitute a driver error, correct? 

12 A. Yes, it would. 

13 Q. And if you had a pedal misapplication, then 

14 something the driver would report is that the harder he 

15 or she pressed on the pedal, the faster the car went, is 

16 that correct? 

17 A That could be, if they were pressing on the 

18 accelerator all the way to the floor, yes. 

19 Q. And again, you read some of the depositions that 

20 were — you read all the depositions, I hope, that were 

21 sent to you. And when you got those, you relied on the 

22 information in those depositions for your opinions, 

23 correct? 

24 A. Amongst other things, yes, sir. 

25 Q. And you would highlight the depositions as you read 
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them, correct? 

A. I would. 

Q. And one of the depositions that you read was 
Ms. Bookout's deposition, wasn't it? 

A. Yes, sir, I did. 

Q. And you rely on things Ms. Bookout said in her 
deposition as part of the basis of your opinions in this 
case, correct? 

A. I did, yes, sir. 

Q. Now, in Exhibit 4 to your deposition were copies of 
these deposition transcripts. And I'd like to look at 
Ms. Bookout's deposition, what you highlighted from her 
deposition. If we could look at page 36, Mr. Doyle, and 
I'd like to focus in, these are lines 13 through 20 here. 

And Ms. Bookout was asked by Mr. Jennings, "So when 
you pump the brake, the vehicle didn't slow down, it 
didn't jerk or anything of that sort?" "No." His 
question was "It kept going?" She answered, "It kept 
going." And the question was, "Did it accelerate even 
faster?" And her answer was "Yes." 

Now, given that if you pump the brake -- strike 
that. If you pump the accelerator pedal, will that make 
the car accelerate even faster? 

A. Yes. Both of your questions, if you pump the brake 
or pump the accelerator, it would do that. 
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1 Q. If you don't have your foot on the gas -- and you're 

2 not coming in here, you have no opinion about the 

3 throttle position of this vehicle at the time of this 

4 crash, do you? 

5 A. I understand what the theories are, it's not an area 

6 that I analyzed. 

7 Q. But if you take — you know Ms. Bookout left Highway 

8 69, she braked her vehicle, slowed the vehicle and exited 

9 the highway with no problems, correct? 

10 A. She exited the highway and began to slow down in the 

11 process, that's correct. 

12 Q. In fact, she was asked — she braked the vehicle to 

13 get off the highway, are you aware of that? 

14 A. I'm not 100 percent certain, but I believe that's 

15 correct. 

16 Q. And assuming that her throttle was operating 

17 normally, I know that is not plaintiff's contention, but 

18 let's assume that the throttle is operating normally, 

19 then if she pumps the accelerator pedal, it will cause 

20 the car to accelerate even faster? 

21 A. If you assume that, yes. 

22 Q. Now, you can take that down. And let's go to page 

23 38. And I want to look at lines 14 through 16. And 

24 again, Mr. Jennings asked, "All right. And pumping of 

25 the brake just made it go faster?" Answer: "It did. 
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1 

Why? " 

2 

Now, it's possible, would you agree with me, because 

3 

it's the most common cause of these accidents, that she 

4 

could have been pumping the gas pedal, right? 

5 

A. Excuse me. You're mixing apples and oranges. The 

6 

most common cause does not apply to long-term 

7 

acceleration events, which this is, so you're mixing 

8 

apples and oranges within your question. 

9 

Q. I'm glad you brought that up, because you mentioned 

10 

the Weller incident. Can we see the 2004 Ford on the San 

11 

Monica accident? And I think you misspoke earlier 

12 

because you described this as being investigation by the 

13 

National Highway Traffic Safety Administration. It's 

14 

actually the National Transportation Safety Board. 

15 

A. NTSB, I apologize. 

16 

Q. And this accident in this case covered 750 foot. 

17 

didn't it? This is the case where this 86 year old 

18 

gentleman hit a Mercedes and then continued through the 

19 

intersection and drove through the farmer's market. This 

20 

is the Weller incident that you mentioned to the jury. 

21 

correct ? 

22 

A. It is, yes, sir. 

23 

Q. And if you go to -- he proceeded through the 

24 

farmer's market for approximately two and a half blocks. 

25 

750 feet. There were people seriously injured and killed 
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in that accident. But in any event, this was a long 
duration event, wasn't it? 

A. Yes. I think this would qualify as a relatively 
long event. 

Q. And in this event, you'll agree with me this 
gentleman was pumping the accelerator pedal, correct? 

A. That was the conclusion looking at the speed 
calculations that were done by the reconstructionist, 
yes, sir. 

Q. Just because it may cover 750 feet, or maybe 
Ms. Bookout's vehicle covered 750 feet, that doesn't rule 
out that it could be someone pumping the accelerator 
pedal? 

A. No, I agree, that's why the word "common." 

Q. Now, people or drivers make mistakes everyday and 
cause accidents when they are not confused about where 
they are, they haven't made a wrong turn, right? 

A. That's true. 

Q. And sometimes people had accidents where they are 
confused or had made a wrong turn, correct? 

A. Correct. Sometimes they are confused and nothing 
happens. 

Q. Right. And you know in this case that Ms. Bookout 
and Ms. Schwarz had taken a wrong turn, they got off the 
wrong exit, right? 
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1 A. That was my understanding. 

2 Q. And we know that they were now on an exit they had 

3 not been on before, correct? 

4 A. Correct. 

5 Q. And we know that they were getting ready to go down 

6 to a road that they had never been on before, correct? 

7 A. Correct. 

8 Q. Now, you'll agree with me that sometimes when you're 

9 in an unfamiliar place people have accidents, correct? 

10 A Well, the most, to use your phrase again, the most 

11 common accidents are close to home where you're familiar, 

12 so yes, it does happen. 

13 Q. Right. You can have accidents where it's unfamiliar 

14 or where it's familiar, right? 

15 A. Those aren't the factors that cause an accident. 

16 Q. And the most common cause of motor vehicle 

17 accidents, of all types of motor vehicle accidents, is 

18 driver error, correct? 

19 A. Again, the most common, that's what the general 

20 conclusion is, yes, sir. 

21 Q. Now, your resume, that's going to be marked as an 

22 exhibit, had a number of publications and presentations 

23 on it, doesn't it? 

24 A. Yes, sir, it does. 

25 Q. None of those publications or presentations are 
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1 specific to unintended acceleration, are they? 

2 A. That's correct. 

3 Q. Now, older drivers, when they are doing navigation 

4 related tasks have a decrement in their performance, 

5 don't they? 

6 A. You can measure a decrement in their performance by 

7 subtle things like lane deviation, for example. 

8 Q. And drivers like Ms. Bookout at age 76 are at an 

9 increased risk for making pedal errors, when compared, to 

10 say, a 20 year old driver, correct? 

11 A. That's correct. 

12 Q. I mean, the human factors literature indicates that 

13 people as they get older are more likely to get into all 

14 kinds of motor vehicle accidents, correct? 

15 A. Well, again, a broad statement, but in general, once 

16 you get beyond a certain age your skill level begins to 

17 deteriorate, that's correct. 

18 Q. And for just about any kind of driver error, people 

19 of Ms. Bookout's age are at a statistically significantly 

20 higher risk of being involved in a motor vehicle than the 

21 majority of the driving population, correct? 

22 A. That's correct. 

23 Q. All right. I'd like to talk to you a little bit 

24 about the response. In the event of an unintended 

25 acceleration event, an alleged unintended acceleration 
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1 event, the usual response of an experienced driver is to 

2 release pressure on the accelerator pedal, get off the 

3 gas, and depress the brake pedal, correct? 

4 A. I believe that's the most common initial response, 

5 yes. 

6 Q. In fact, the most probable response to an alleged 

7 sudden acceleration is to forcefully depress the brake 

8 pedal, correct? 

9 A. In the end, that's what you are going to do when you 

10 sense the speed increasing, yes, sir. 

11 Q. You know that the most likely response to an 

12 unintended acceleration event is to press the brake and 

13 to press it harder, correct? 

14 A. Yes, I believe when it's not slowing at the rate you 

15 expect, you will press harder. 

16 Q. And the most likely -- when I say most likely, that 

17 is more than 50 percent, the most likely response is not 

18 to pump the brake pedal, correct? 

19 A. I don't think there is sufficient data that one can 

20 answer that question. The only study that I'm aware of 

21 that has studied driver behavior to SUA events is the 

22 Cooper study. 

23 Q. Let me show you page 8 of your deposition, lines 7 

24 through 10. And the question was "More likely than not 

25 your research indicates people will not pump the brakes 


THIS TRANSCRIPT IS NOT PROOFREAD 



29 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


in response to a UA event, true?" Answer, "More probable 
than not basis, that is true." 

And then that's why I put that 50 percent in there, 
because then you were asked "On a more likely than not 
basis your research indicates that people in response to 
a UA event will press the brake, keep their foot on the 
brake, true?" Answer, "If I'm forced to 50 percent or 
more, yes, that's the one that's more than 50 percent." 

Did I read that correctly? Is that your testimony 
on August 16th? 

A. Yes, sir. That's why I qualified my answer saying 
that only based on the Cooper study. I know of no other 
studies that will support that. 

Q. Let's spend a few minutes talking about the Cooper 
study, if we could. The Cooper study -- by the way, has 
that study been published? 

A. It's in the process of being written up for peer 
review publication, yes, sir. 

Q. So the answer is no? 

A. No, it is not -- 

Q. And it's not correct that that study was paid for by 
Mr. Esdale and two other groups of lawyers, correct? 

A. They funded the research, that's correct. 

Q. So they paid for the study, correct? 

A. No, sir. I think the better way of saying that is 
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they funded the research. They didn't pay for a study. 
They funded the research, whatever the results were. 

Q. They were, in fact, on conference calls between you 
and I can't pronounce, the fellow starts with a D, and 
the other researcher and Dr. Cooper while all were 
working up that what the study was going to be, were they 
not ? 

A. There were some calls where they were involved with 
Dr. Dorseoff, (ph) is I believe who you were speaking of. 
Dr. Cooper and myself, yes, sir. 

Q. So they helped figure out what the study was going 
to be, they helped formulate the study? 

A. No, sir. I would say that's the other way around. 

We were trying to design the study to answer certain 
questions. And, of course, if they are supporting that 
research, questions that would be of interest to them 
would be something that we would look at and include in 
the study. 

Q. So they are supporting the research, would that be 
correct ? 

A. They were. 

Q. And in a prior deposition -- let me give you this 
prior deposition so we'll have a copy of it. 

MR. BIBB: May I approach. Your Honor? 

Q. (BY MR. BIBB) In a prior deposition were you not 
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asked about this and didn't they have to -- that is — 

I'm showing you page 175, didn't they have to approve the 
experiment being done? "Who ultimately had to approve 
the experiment being done?" Answer, "It would ultimately 
be the three attorneys at a minimum that I'm working for 
because the three of them said, bill your time 
accordingly to each of us equally and proceed forward." 

There is nothing about this research, the experiment 
they have to approve? 

A. They had to fund it, yes, sir, they didn't have to 
approve it. 

Q. Who had to approve it, ultimately, the three 
attorneys. So Mr. Esdale and the other two attorneys 
approved this Cooper experiment, correct? 

A. Correct. They agreed to fund it. 

Q. Now, you mentioned how the procedure that the Cooper 
study followed, that you had the drivers get acclimated 
to the cars, and then you had a 20 mile an hour constant 
speed run. And I think that distance was, what, 300 and 
some meters, and then at 90 meters before the wall of 
cones, the unintended acceleration event was triggered, 
correct ? 

A. I don't recall the overall length of run, but, yes, 
at about 90 meters from the wall of cones is when 
Dr. Cooper triggered the UA event. 
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Q. And those -- in that study -- because this study was 
done to try to help establish that people do pump the 
brakes, correct? 

A. It was done to address whether or not people do or 
do not, yes, sir. 

Q. And in the Cooper study, I think you told us in your 
deposition that only about 20 to 25 percent of the people 
pumped the brakes. Is that wrong? 

A. You mean here today? If that's what I said, I 
mistestified. 

Q. Well, I don't think you submitted an errata on this. 
And here's the question. And fortunately the question is 
perfect. 

A. What page are you on? 

Q. I'm now looking at 103. This is your deposition 
here in the Bookout case. You're critiquing Dr. Douglas 
Young's work in this case, and he's a witness for Toyota 
in this case, correct? 

A. That's correct. 

Q. And, his comments are, he's asked whether or not 
timely application opinions, he's assuming there is no 
pumping of the brakes, and his evidence, he answers, 

"Yes, there's no evidence in the scientific literature 
that would support pumping of the brakes." 

And this is your answer, and then you go on to say 
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"The Cooper study clearly shows what people will do. 20 
percent of the people pump. Over 20 percent of the 
people pump their brakes. In fact, I think it was 25 
percent pump their brakes." Is that wrong? 

A. Absolutely it's wrong. I think if you look at the 
Saint John deposition, you see the number 45, not 25, and 
what I testified, or intended to testify to this morning, 
is that it was 45. 

Q. But when you told us in this case that it was 20 to 
25 percent, didn't you? 

A. Well, that's what the court reporter wrote down. 
Either I misspoke or the court reporter misheard me. 

That is clearly an error. 

Q. And you had a chance to read and -- just like Mr. 
McCort did -- read and correct your testimony. You 
didn't do that, did you? 

A. I did not catch that error, that's correct. 

Q. So now, if we go back to the Cooper study for just a 
moment. This study, in addition to having a written 
report, they videotaped the operation of these vehicles, 
correct ? 

A. There was videotapes, as I mentioned. One of the 
cameras was down in the foot well where the pedals were, 
there was one outside on the fender, one behind the 
driver's head. 
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Q. Have you reviewed those videos? 

A. I haven't reviewed any of the raw data. 

Q. Even though you -- wasn't the Cooper study sort of 

your brainchild initially? 

A. The concept of it was, yes. The details of the 
experimental design Dr. Dorseoff and Dr. Cooper worked 
out. Conducting of the experiment was primarily 
Dr. Cooper. 

Q. And when Dr. Cooper did this study, they videotaped 
the foot positions of the driver, correct, among other 
things? 

A. Yes, that's what I just said. 

Q. And all of that raw footage is available to be 
reviewed, and you haven't reviewed any of it? 

A. I haven't reviewed any of the data, no, sir. 

Q. And you told us there were 60 subjects, right? 

A. In the portion that we were talking about with the 
unexpected surprise SUA, there were 60 subjects, yes. 

Q. Do you recall what happened with subject No. 30? 

A. I don't have the subject numbers. In fact, I don't 
even know that I have the raw data. 

Q. Let me show you the video for subject number 30. 
(Playing video.) 

The experimenter is in the right seat, the right 
front passenger seat? 
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1 A. That's correct. 

2 Q. This is the type of video that was taken, you just 

3 told us, had an outside fender video, an 

4 over-the-shoulder video, and a track side video, and then 

5 a big one at the foot, right? 

6 A. Yes, sir. That's what these videos show, but this 

7 is not one of the 60 subjects in the part of the 

8 experiment we were talking about. This is a different 

9 portion of the experiment, I believe. 

10 Q. This is subject 30 that I got from reviewing the raw 

11 video. Have you seen this video before? 

12 A. No, but what I'm saying is — 

13 Q. I'll -- I want you to explain your answer. Had you 

14 seen this video? 

15 A. I have not. 

16 Q. Have you been told about the video that this driver 

17 was pumping the accelerator pedal for more than 10 

18 seconds? 

19 A. If it's the video that I'm thinking of. Dr. Cooper 

20 discussed it in his deposition. This was not a subject 

21 of a surprise unintended UA event, this is the subject -- 

22 it's the one that Cooper was explaining in his 

23 deposition, that was in the second experiment that I 

24 talked about where 80 subjects were run through and the 

25 subjects were instructed to run up to a certain speed and 
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then pump the brakes a certain number of times and then, 

I mean -- excuse me — yeah, pump the brakes and then go 
to try to stop the car. I think that's what this video 
is. Not the one with the surprise unintended 
acceleration. 

Q. But here, either way, the driver was instructed to 
pump, and what pedal did they pump? 

A. She pumped the accelerator pedal. 

Q. For more than 10 seconds without correcting her 
error? 

A. That's correct. 

Q. In fact, the experimenter had to apply the brakes, 
did they not? 

A. Yes, you see the brake pedal depressing on its own. 
Q. See that again for the jury's benefit. Is this the 
first time that you've seem that video? 

A. It is. And watching that the second time, I believe 
even more strongly now that it's the one Dr. Cooper 
referred to, because at the beginning you can see 
Dr. Cooper pumping the pedal with his foot. 

Q. So this is not — this driver wasn't even startled 
by the UA event? 

A. The driver wasn't even driving at first, that's 
correct. 

Q. This driver is pumping that accelerator pedal and 
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1 causing the vehicle to gain a little bit of speed, not a 

2 lot, not real fast, because she's not on the pedal 

3 constantly, right? That's the speedometer down there in 

4 the lower right-hand corner. 

5 A. There's two things going on. She's pumping the 

6 accelerator pedal, at the same time Dr. Cooper is pumping 

7 the brakes, so they are sort of canceling each other out. 

8 The car's not doing much. 

9 Q. The brake pedal doesn't move until right at the end, 

10 does it? Let's watch that again. 

11 So are you telling the jury that events like this 

12 can't happen in the real world? 

13 A. No. Again, that is why the word that you wrote up 

14 there "common," a common cause is driver error, but it's 

15 not the only one. 

16 MR. BIBB: We're going to ask to have that 

17 video marked as Exhibit No. 260.1. 

18 THE COURT: We'll do all the exhibits during 

19 the break again. 

20 Q. (BY MR. BIBB) Just a couple of other things and I'll 

21 let you go. Dr. Gill. 

22 A. Thank you. 

23 Q. You're welcome. You would agree with me that using 

24 the parking brake during an alleged unintended 

25 acceleration event is extraordinarily rare? 
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1 A. If you look at the literature that's out there, yes, 

2 I would agree. 

3 Q. And in fact, in your report in an earlier case, 

4 that's how you describe the use of the parking brake in 

5 an unintended acceleration event, extraordinarily rare? 

6 A. I would agree with that statement. I don't know 

7 that I put it in a report, I don't know that I haven't, 

8 but in general I agree with you. 

9 Q. And then in this Cooper study, nobody set the 

10 parking brake during one of those 60 runs, did they? 

11 A. None of the 60 subjects did, that's correct. 

12 Q. Now, you didn't offer any opinion about this, but in 

13 your deposition I think you testified that you believe 

14 Ms. Bookout set the parking brake? 

15 A. Yes, I believe from all the evidence that we have, I 

16 believe more likely than not she pulled the parking brake 

17 or the emergency brake. 

18 Q. And you base that on testimony of witnesses, is that 

19 correct? 

20 A Amongst other things. 

21 Q. Did you base it on what Ms. Bookout had to say about 

22 applying the parking brake? 

23 A. I did. She had mixed reviews on that where she said 

24 that she thought that she did, and then later on she said 

25 wasn't concern that she had a memory of that, so she had 
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mixed testimony. 

Q. Her final testimony about this, after she had time 
to reflect on it, Mr. Doyle, that was on page 58, and 
again, I believe you highlighted this language from Ms. 
Bookout's deposition/And you highlighted, "Do you ever 
remember — do you remember ever using the emergency 
brake on the vehicle to try to stop it as you were going 
down the ramp?" Answer, "I don't know that I remember." 
"You don't remember?" Answer, "I tried everything." 

I think there was one question and answer there, 

Mr. Doyle. "But you don't have any specific memory of 
trying to activate the emergency brake or parking brake?" 
And her answer was, "I'm sure that — no, I don't 
actually have a memory." 

She doesn't remember, does she? 

A. In this portion of her deposition, that's true. The 
other portion that I highlighted, she thought she did 
remember. I can't resolve that. 

Q. Other than looking at what the witnesses have said, 
you actually haven't done any analysis to determine 
whether Ms. Bookout actually applied the parking brake in 
this case? 

A. I would not agree. I haven't done any calculations. 
We talked about it in my deposition, in my analysis from 
my training in engineering, but I didn't do any analysis 
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in the form of calculations. I relied on Mr. McCort for 
that. 

Q. So you've not done any analysis, correct? That was 
my question. 

A. If you're defining analysis as calculations, yes. 

If you're defining analysis as an engineering assessment 
of the likelihood of the emergency brake versus service 
brake, no, my deposition we talked about that quite a 
bit. 

Q. In page 25 of your deposition the question was, 

"Have you done anything in terms of an analysis to try to 
determine whether Ms. Bookout actually applied the 
emergency brake other than just looking at what the fact 
witnesses have to say about it?" Answer, "I have not 
done an analysis. I've read what the fact witnesses are, 
I've looked at the police reports, the skid marks, 
certainly the general understanding I have from McCort's 
accident reconstruction, all of those things would be 
consistent with the emergency brake being applied." 

But you haven't done any analysis? 

A. No, sir, again, in all due respect, if you read the 
rest of my deposition, there's multiple pages where we 
discuss an engineering analysis and why I believe that 
the emergency brake was likely applied. I did not do an 
analytical analysis or write equations and numbers. 
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that's true. 

Q. Do you know how many times Ms. Bookout claims to 
have pumped the brake pedal? 

A. No, sir, I sure don't. 

Q. Let's look at her deposition, because she told you 
in her deposition. Bring up page 38, lines 7 and 8. 

"Can you estimate, not guess, but estimate generally the 
numbers of times that you would pumped the brake?" 

Answer, "I would say probably in the neighborhood of six, 
seven times. I don't know." 

You highlighted that? 

A. Yes, sir. I don't have everything memorized from 
all of that material. 

Q. So you have a pretty good memory of things you want 
to remember — sorry. Your Honor. 

THE COURT: Sustained. He's standing up. I'll 
sustain it as he's standing. 

Q. (BY MR. BIBB) Now, you're also aware, and we had 
some testimony from Mr. McCort -- were you here for Mr. 
McCort's testimony today? 

A. No, sir, I wasn't. 

Q. There has been some talk about event data recorders 
a little bit in this courtroom. You're aware of a 
National Highway Traffic Safety Administration study of 
58 incidents of EDR equipped Toyota vehicles, correct? 
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1 

A. I think I know what study you're referring to. I 

2 

didn't do any EDR data outside the scope of anything I 

3 

did in this case. 

4 

Q. We're not really talk about the data there, but the 

5 

government went out and tried to find vehicles were that 

6 

allegedly involved in unintended acceleration events. 

7 

You're familiar, you testified about it in one of your 

8 

depositions ? 

9 

A. That's correct. 

10 

Q. And of the 58, they found 6 of them that didn't have 

11 

data. 

12 

MR. ESDALE: Objection. 

13 

THE COURT: Please approach. 

14 

(THE FOLLOWING PROCEEDINGS WERE HAD AT THE BENCH 

15 

OUTSIDE OF THE HEARING OF THE JURY.) 

16 

MR. ESDALE: I haven't used the EDR data with 

17 

witness at all. 

18 

THE COURT: I think this is outside the scope. 

19 

MR. BIBB: Well, let me tell you how I'm going 

20 

to tie this up. They did a study of 40 of 58 crashes. 

21 

they threw out 18 that they just didn't have any 

22 

recording. These are pre-crash recordings, these are not 

23 

like the one in this car. Of the remaining of the 

24 

remaining 40, they found one case of pedal entrapment and 

25 

39 cases of pedal misapplication. And that's a study 
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that is a -- 

THE COURT: How has that opened the door when 
this witness wasn't asked anything about it on direct 
exam? 

MR. BIBB: I'm going back to proving it up to 
pedal misapplication. This was a study done by the 
United States government that showed about 40 cases where 
people claimed there was something wrong with the car 
that caused it to accelerate. They found that 39 of the 
40 that they were able to analyze were caused by pedal 
misapplication. He'll agree with that. 

MR. ESDALE: Your Honor, our expert is going to 
come in here and say that the software is the fault in 
this car, it corrodes that EDR data. 

THE COURT: That's what we talked about 
earlier, that you said you weren't claiming. 

MR. ESDALE: I know that, but he's going to 
open up the door. 

MR. BIBB: I'll move on, but we want it heard 
outside the jury. 

(THE FOLLOWING PROCEEDINGS WERE HAD WITHIN THE 
HEARING OF THE JURY AS FOLLOWS:) 

THE COURT: Mr. Bibb, if you want to be -- if 
we have a longer discussion before we excuse him, we'll 
do that. 
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1 MR. BIBB: That would be good. Your Honor, 

2 thank you. 

3 Q. (BY MR. BIBB) The last thing I'd like to talk to you 

4 about a little bit, Mr. -- Dr. Gill, you're not the brake 

5 expert the plaintiffs are calling in this case, are you? 

6 A. No, sir, that would be Mr. Hannemann. 

7 Q. Mr. Neal Hannemann is the brake expert. Have you 

8 reviewed his deposition? 

9 A I have, yes, sir. 

10 Q. Have you reviewed the exhibits to his deposition? 

11 A. I don't recall with certainty. 

12 Q. Have you reviewed Mr. Stopschinski's deposition? 

13 A. I did. 

14 Q. Mr. Stopschinski Mr. Karl Stopschinski is the 

15 defendant's accident reconstructionist, correct? 

16 A. That's correct. 

17 Q. And if you reviewed Mr. Stopschinski's deposition 

18 then you're aware that, in fact, I think we've seen a 

19 video of one of his driving demonstrations in this 

20 courtroom already. You're not aware of that? 

21 A. I've not seen the video. 

22 Q. But the jury has seen him driving down the exit ramp 

23 there in an exemplar 2005 Camry. If you've read his 

24 deposition, you know that he measured the amount of 

25 throttle opening, are you aware of that, when the vehicle 
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1 exits the highway? 

2 A. Yes, I recall that. 

3 Q. And at 70 miles an hour when this vehicle exits the 

4 highway, the throttle is only open somewhere between 15 

5 and 20 percent, do you recall that? 

6 A. That's outside the scope of the details I tried to 

7 remember. 

8 Q. But you've talked lot about vacuum and loss of 

9 vacuum, correct? 

10 A. I have, yes. 

11 Q. And you know that the throttle has to be 

12 substantially open in order to have a loss of vacuum 

13 assist, correct? 

14 A. I think that the way I would rephrase that is you 

15 have to have the throttle open a certain amount so that 

16 it doesn't replenish the vacuum. The throttle doesn't 

17 lose the vacuum. It's what allows it to be replenished. 

18 And the numbers I recall, I think you need more than 10 

19 percent throttle opening in order to be able to -- if you 

20 have 10 percent or less it will replenish, and then if 

21 you get more than 10 percent the ability to replenish 

22 becomes compromised. 

23 Q. Right. At 20 percent Mr. Hannamann did some tests, 

24 that's what you're referring to, aren't you? 

25 A. Again, I've read a lot of data on several of these 


THIS TRANSCRIPT IS NOT PROOFREAD 



46 


1 cases. I can't tell you if that's Mr. Hannamann's 

2 testing or not. 

3 Q. In fact, this was Mr. Hannamann's testimony here. 

4 He found, didn't he, that the initial analysis shows that 

5 at 30 percent and higher -- you know he was doing this 

6 with a 2005 Camry, four cylinder Camry, just like the one 

7 Ms. Bookout was driving, are you aware of that? 

8 A. I believe that's correct, but again, this is a two 

9 year old report. I don't have all of this memorized. 

10 Q. But he was just deposed in this case on August the 

11 27th, I believe, have you read his deposition? 

12 A. I've read his deposition in this case, yes, sir. 

13 Q. And this is Exhibit 6 to his deposition, if you want 

14 to go back and look at it tonight. He found that at 30 

15 percent or higher throttle openings, there was a 

16 consistent loss of brake assist after two or three pedal 

17 applications, right? 

18 A. Correct. 

19 Q. There's no apparent ability to recover from -- at 20 

20 percent throttle openings, there is some conditions which 

21 would cause a loss of vacuum assist, and some conditions 

22 that will not? 

23 A. Correct. 

24 Q. And the brake system does exhibit the ability to 

25 recover vacuum at 20 percent, so it's going to replenish? 
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1 A. Depending on the circumstances. 

2 Q. The brake system does exhibit the ability to recover 

3 vacuum at 20 percent, correct? 

4 A. Correct. Based on the preceding sentence, depending 

5 on the circumstances. 

6 Q. And at 10 percent throttle opening, the brake system 

7 vacuum power, all of it is maintained? 

8 A 10 percent or less, that's correct. 

9 Q. And when Ms. Bookout came off that freeway and put 

10 her foot on the pedal the first time, before she pumped 

11 she would have had full power assist, correct? 

12 A. If everything was working properly, that is correct. 

13 Q. And you have no evidence that everything wasn't 

14 working properly, do you? 

15 A. I have none and I'm not suggesting that I have any. 

16 Q. So we have no evidence there wasn't anything working 

17 incorrectly, we would have full power assist. And with 

18 full power assist, Ms. Bookout could slow this vehicle if 

19 she kept her foot on the brake pedal and bring this 

20 vehicle to a safe stop with just modest pressure on the 

21 brake pedal, correct? 

22 A. If she continued to brake and didn't alter her force 

23 on the pedal, that is increase and decrease, then yes, 

24 she would have been able to exert enough force for an 

25 average person to bring the vehicle to a stop. 
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Q. And if the throttle is at 10 percent open, she'll 
always have full brake assist, correct? 

A. Based on Mr. Hannamann's study, again, I think he 
would be more appropriate to address those questions to. 
Q. And, if Mrs. Bookout is pumping the accelerator 
pedal like we saw in that video, when she finally reaches 
the brake pedal and applies the brake pedal, she would 
have full assist, wouldn't she? 

A. You're asking me if she was pumping the accelerator 
pedal? 

Q. No foot on the brake? 

A. That is correct. 

Q. And that would only require modest force on the 
pedal to bring the vehicle to a stop, correct? 

A. Well, no, if you're starting at 60 to 70 mile an 
hour and going downhill and repeating pumping the 
accelerator pedal, that car is going to be going pretty 
fast. If you've then got to stop it in 120 feet you've 
got left, I don't think modest force is going to get you 
there. You're going to have to get all over those 
brakes. 

Q. If you don't have enough room to stop in a shorter 
distance, you have to apply more force to the pedal, 
correct ? 

A That's the point. If you're starting at 60 to 70 
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1 and pumping the accelerator pedal, boy, I don't know how 

2 you're going to get this thing stopped. 

3 Q. But you didn't do the reconstruction in this case? 

4 A. No, I didn't do the reconstruction, but I read the 

5 reconstruction, I know the deceleration rates you need to 

6 stop that vehicle in 150 feet. 

7 Q. She couldn't stop it in time from getting off -- 

8 running off the road and into the ditch, could she? 

9 A. I think we all agree on that. 

10 MR. BIBB: One moment. Your Honor. That's all 

11 I have. 

12 THE COURT: Before you pass, I'm going to have 

13 the jury step outside for just a moment so we can discuss 

14 that issue. All rise while the jury exists. 

15 (THE FOLLOWING PROCEEDINGS WERE HAD OUTSIDE OF THE 

16 PRESENCE OF THE JURY.) 

17 THE COURT: We are back on the record but we 

18 are outside the presence of the jury. 

19 MR. BIBB: I had sought to inquire of Dr. Gill 

20 about a study that was conducted by the National Highway 

21 Traffic Safety Administration, I'll get the title of it. 

22 The title NHTSA Toyota Pre-Crash EDR Field Inspections 

23 During March-August of 2010. And it was published in 

24 February of 2011. In that study they looked at 58 

25 unintended accelerations, alleged unintended acceleration 
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1 crashes. They were able to rule out 18, six of which 

2 either didn't have a pre-crash EDR, or had an EDR that 

3 didn't record any pre-crash data. Sort of like our case 

4 here, there was no data recording. 

5 12 of them they ruled were simply not unintended 

6 acceleration events because there was no evidence to show 

7 intent. It was either one car accidents or no witnesses, 

8 they just ran off the road, no way to determine. 

9 So the remaining 40 that they had pre-crash EDR 

10 data, they determined one involved a floor mat 

11 entrapment. The other 39 were determined to be pedal 

12 misapplications. 

13 And that was the point of my questioning of this 

14 witness. It's not about how EDRs work or anything, but 

15 was to go through this scientific study which further 

16 supports the position that we're taking that pedal 

17 misapplications cause most accidents, and in fact, is the 

18 cause of this accident, even when people firmly believe, 

19 and these drivers firmly generally believed they were on 

20 the brake pedal rather than the accelerator pedal. That 

21 was the point and that was going to be the offer I was 

22 going to make through this witness. 

23 THE COURT: Let me ask you, because I couldn't 

24 quite understand, could that not all be asked without 

25 getting into the information coming from the EDR? 
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1 Because would that not open up whatever this issue is 

2 with EDR plaintiffs arguing — 

3 MR. BIBB: I can reframe that and ask him 

4 simply, you're familiar with a NHTSA study into 

5 unintended acceleration events where they actually looked 

6 at crashed vehicles and based on their investigation 

7 determined that of 40 cases they were able to evaluate, 

8 39 were pedal errors and one was a floor mat entrapment. 

9 I can certainly ask the question that way. 

10 THE COURT: Does that satisfy whatever 

11 plaintiff's issue is with the EDR? 

12 MR. BAKER: I don't think so, because — I just 

13 can't remember the exact court, but from the depositions 

14 that I took in this case, everyone has agreed that the 

15 EDR version in this vehicle only records the event. For 

16 example, if the crash when it hit and the air bag fires, 

17 it records that event. It doesn't record anything before 

18 the event. 

19 MR. BIBB: This is a different EDR than the 

20 ones in this study. 

21 THE COURT: Well, wait just a moment. I 

22 thought that the gentleman -- the whole point of Mr. 

23 McCort's testimony was that the EDR didn't reveal 

24 anything, and you're telling me now it shouldn't have 

25 revealed anything. 
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1 

MR. BAKER: Let me see if I can clear it up. 

2 

THE COURT: As long as you all are fine with 

3 

whatever happened with McCort -- 

4 

MR. BIBB: I think we understand each other. 

5 

THE COURT: Okay. 

6 

MR. BIBB: They wanted to ask Mr. McCort about 

7 

the EDR basically to show that -- either there wasn't 

8 

much curb there. 

9 

MR. BAKER: Right. 

10 

THE COURT: I thought you were saying -- 

11 

MR. BAKER: There are EDRs in some of these 

12 

vehicles that when you have an event, it actually, it 

13 

wakes up before the event so it records certain -- 

14 

THE COURT: I've had a case where we had the 

15 

box and we showed all of that. 

16 

MR. BAKER: So you can see whether they are on 

17 

the brake or on the accelerator. 

18 

THE COURT: What is the problem with him asking 

19 

about this survey that indicated that the vast majority 

20 

was pedal misapplication? 

21 

MR. BAKER: Because I think what this report is 

22 

saying, again, I don't remember it, as he's described it 

23 

I would understand it to be a different EDR than is in 

24 

our vehicle, because it records pre-crash data and ours 

25 

does not. 
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THE COURT: But if we don't even mention EDR, 
what if we just say, the report said, is that going to 
open up the door? 

MR. BAKER: Well, it's misleading because they 
were able to make determinations from this study because 
there was pre-crash data. We don't have pre-crash data. 
It implies that you can determine it. If you don't have 
it, like we don't have in this case, in many of the 
vehicles that don't record it, there's no way to make 
that determination. 

MR. BIBB: We would never have that data in 
this vehicle because this vehicle did not have pre-crash 
data. It came in a later model. 

MR. BAKER: It's very confusing and it's not 
relevant to anything going on in this case. 

MR TAWWATER: It's also extremely, as Dr. Gill 
will tell you, it's an extremely small sample size. The 
government is still studying it, this wasn't a final 
word. 

MR. BIBB: He's working with 60, these are 40, 
that's not that big of a difference. 

MR. TAWWATER: He's working with 60 people to 
see how they reacted in an experiment. You're talking 
about taking 40 out of literally thousands of complaints 
of UA — 


THIS TRANSCRIPT IS NOT PROOFREAD 



54 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


MR. BAKER: 60,000. 

MR TAWWATER: Let's just say thousands if you 
don't like 60. Taking a very small sample and the 
government looked at that and are still looking at it. 

So there's a big difference of saying let's pick -- 

THE COURT: But doesn't all that go -- isn't 
what you all would want to go -- is that all your 
redirect examination as to why this report doesn't reveal 
anything? 

MR. BAKER: Then we've got to explain it 
without getting into detail and it's already confusing, 
involving vehicles that are not in any way related on our 
vehicle in terms of information. 

MR. BIBB: I agree with him. I'll withdraw all 
of this, if he'll take all these other vehicles, because 
a number of these that are in Mr. Barr's group are in 
that collection. They are in those post-2007 Camrys. 

MR. BAKER: Here they are specifically looking 
at what EDR data told them. We don't have any way of 
determining what the EDR data was in this case. Number 
one, it didn't have any; and number two, it wouldn't have 
recorded anything pre-crash to determine if somebody had 
their foot on the accelerator. 

MR. BIBB: I admire Mr. Baker. He's asking for 
his cake and eating it too. 


THIS TRANSCRIPT IS NOT PROOFREAD 



55 


1 THE COURT: I'm going to allow this to come in 

2 without mention of the EDR unless the plaintiffs thinks 

3 that we need to -- to me, the point that makes this 

4 relevant is that they did this study, how small it may 

5 have been, that 39 of them, and they made the conclusion 

6 it was pedal misapplication. 

7 MR. BIBB: I can do that in one question and be 

8 done. 

9 MR TAWWATER: Let me be clear here. I think if 

10 you are going to let that in, I think we are going to 

11 have to talk about the EDR. There has got to be some 

12 explanation of about what they were looking at when they 

13 made this determination. 

14 THE COURT: If anything, the fact that it was 

15 on an EDR to me makes it even more reliable, perhaps. 

16 MR. BIBB: I don't have -- my only objection 

17 about the EDR was in this particular accident, because 

18 the suggestion was that because there was nothing 

19 recorded on the EDR in this specific accident there was 

20 therefore something wrong with the car. I don't have any 

21 objection in talking about these post-crash -- excuse me, 

22 pre-crash recordings, because I think frankly a lot of 

23 the experts are using that as reliance material for their 

24 opinions in this case. 

25 THE COURT: Well, too, I think it's relevant 
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1 

that this test was done, regardless of whether it was an 

2 

EDR, there was a camera in the car that showed 39 of them 

3 

indicated pedal misapplication. So having said that. 

4 

what is plaintiff's position? 

5 

MR. ESDALE: We'll just go with your original 

6 

ruling. Your Honor, if he wants to say there was a study 

7 

and they looked at 48 — 

8 

MR. BIBB: 58, 18 they had to rule out, they 

9 

couldn't use, and then the remaining 40, 39 were pedal 

10 

error and one was a floor mat entrapment. 

11 

THE COURT: Okay. On this? 

12 

MR. BAKER: No, ma'am. I think on one of the 

13 

depositions we want to play, I think we can do that real 

14 

quick. 

15 

THE COURT: Which one we talking about? 

16 

MR. BAKER: Ishii, I-S-H-I-I. I answered your 

17 

question because I cut it, page 31 through the top of 35. 

18 

THE COURT: Okay. 31 through 35 is out. What 

19 

about the question -- so it just starts -- do the first 

20 

three lines of 31 stay in? 

21 

MR. CLARK: No, he cut that whole line. 

22 

MR. BAKER: The first three lines stay in. 

23 

THE COURT: We're cutting page 31, line 3 all 

24 

the way through 35, line 15. 

25 

MR. BAKER: Line 8. That's where it stopped. 
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THE COURT: Okay. 

MR. CLARK: Your next one was 55. 

THE COURT: And there was something about what 
somebody was told by designers. 

MR. BAKER: I think this is where you're at. 
Line 6, he mentions I've been told. 

THE COURT: Yes. 

MR. BAKER: He's put up as a corporate rep, so 
he's talking to his own engineer, so I think the only way 
for him to testify, he's allowed to do that. 

MR. CLARK: I don't have any objections on top 
of what was in the written objections to that. Your 
Honor. To be honest, if we're going to let the whole 
line in, subject to my objection, which the Court's 
overruling, probably it makes sense to leave that in too. 

THE COURT: All right. And then on page 112 I 
had something about Kawana. 

MR. BAKER: Mr. Kawana, if you'll recall during 
the motions limine, you'll remember the bug chart, I'm 
sure. Mr. Kawana drafted the bug chart so he's talking 
about, he's being shown that SAE, I believe, chart or 
presentation that was done by a Toyota employee Mr. 

Kawana. 

MR. CLARK: Probably hear about it from Mr. 
Kawana first. Your Honor. I think what it came down to 
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1 last week was Mr. Kawana testified -- and this is all 

2 attached to the motions in limine, that, you know, there 

3 were some limitations to that data that the plaintiffs -- 

4 we and the plaintiffs disagree about whether they are 

5 there. Provided they are going to play Mr. Kawana later, 

6 we may just need to wait on this. 

7 MR. BAKER: I guess my point was, your question 

8 was about hearsay, and I don't know how a corporate rep 

9 speaking about a material -- 

10 THE COURT: You're right. And is there any 

11 other thing in here that would make it then not come in? 

12 They're saying it needs to come in through Mr. Kawana. 

13 is this his discussion of what he thinks -- 

14 MR. CLARK: It's what he think the results are. 

15 Frankly, Your Honor, I think there's a 403 problem if 

16 he's trying to talk about what Mr. Kawana's results are 

17 without asking Mr. Kawana what Mr. Kawana's results are, 

18 and they've designated that testimony. 

19 MR. BAKER: He's a corporate rep. 

20 THE COURT: Are you basically asking if he 

21 agrees with Kawana's results? 

22 MR. BAKER: I think he's asking whether he has 

23 an agreement with that information or any disagreement. 

24 But again, he's being put up as a corporate 

25 representation to respond to material that Toyota has put 
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1 

out, which is why you put a corporate rep up. 

2 

THE COURT: I will allow in those pages in the 

3 

beginning, I think it starts discussing it at page 112 

4 

and then goes for a while. 

5 

MR. CLARK: Are you planning to use Kawana at 

6 

some point? 

7 

MR. BAKER: Right now I'm planning on it. But 

8 

this seems to be unfolding daily. 

9 

THE COURT: All of these are subject again to 

10 

defendant reserving all of the rulings, all the 

11 

objections they made to the objections to depositions 

12 

testimony. 

13 

MR. CLARK: And those are all of them. 

14 

MR. BAKER: I think that is one is ready to 

15 

play. We haven't finished the other one. 

16 

(THE FOLLOWING PROCEEDINGS WERE HAD WITHIN THE 

17 

PRESENCE OF THE JURY AS FOLLOWS:) 

18 

THE COURT: We're back on the record, the 

19 

members of the jury are present, as well as counsel and 

20 

their clients. 

21 

And Mr. Bibb, you may continue your cross. 

22 

MR. BAKER: Thank you very much. Your Honor. 

23 

Q. (BY MR. BIBB) Dr. Gill, one last thing. I started 

24 

to ask you about a National Highway Traffic Safety 

25 

Administration study of 58 unintended acceleration 
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crashes. Are you familiar with that study? 

A. I am. 

Q. And of the 58, they had to rule out 18 because of 
they were unable to analyze those 18 crashes, so they 
were left with 40 crashes, you are familiar with that? 

A. I know there was a number they ruled out. The exact 
number, I don't recall. 

Q. Fair enough. But let's -- assuming there were 40 
crashes left, you're familiar with of those 40 that they 
were able to study, they found that one was a floor mat 
entrapment caused unintended acceleration event, and the 
remaining 39 were caused by pedal misapplication. Are 
you aware of that? 

A. Again, I don't know the exact numbers, but in 
general that's what I'm familiar with, yes. 

MR. BIBB: That's all I have. Your Honor. 

Thank you very much. 

THE WITNESS: Thank you. 

THE COURT: Mr. Esdale, redirect. 

MR. ESDALE: Yes, ma'am, just a little bit. 
REDIRECT EXAMINATION 

BY MR. ESDALE: 

Q. Dr. Gill, what I'd like to go over first, I think 
you were asked a few questions about Ms. Bookout and what 
she said in her deposition. You are aware that she 
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suffered a head injury in the crash? 

A. As a result of this crash, yes, sir. 

Q. A closed head injury. 

A. I'm aware of that, yes. Cognitive impairment as a 
result of the crash. 

Q. I'm looking at page -- and do you see that. Dr. 

Gill? Is that what you were talking about she said at 
one time, she talked about putting the hand brake at the 
bottom there where it says, "And what happened when you 
pumped that brake"? 

A. Yes. 

Q. "It didn't seem to do anything." And again, she was 
asked questions about whether it went faster, but here 
again she says what? 

A When she's talking about it here, she doesn't know 
what the car did. That's why I highlighted this in my 
copy of the deposition as well. 

Q. If we look over here, we go to page 36, and again, 
under where in red right there, "And you also remember 
that had no effect on the vehicle?" "Yes, true." 

She's not saying it's speeding up right there, is 

she? 

A. No, sir, she's not. That's the other part I said 
that I'd highlighted in my depo. 

Q. And then it was -- and then going on down, asked 
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1 about whether pumping the brake caused it to jerk or 

2 anything and she said no. And then she was asked again. 

3 "It just kept going." And she said, "It just kept 

4 going." 

5 And it was finally where she said that it 

6 accelerated even faster. And then at that time she said, 

7 yes, after saying several times it had no effect, 

8 correct? 

9 A. Correct. 

10 Q. And then again, in fact, went faster. And then 

11 there's another page they asked you about was over here 

12 on page 38. And here, again, the fact that the vehicle 

13 even went faster, starting with where the red 

14 highlighting is, accelerated faster. And that was the 

15 question. And she then just said, "It went pretty fast, 

16 yes." Right? 

17 A. Correct. 

18 Q. And then, again, the question, "And pumping of the 

19 brake just made it go faster?" And actually what she 

20 said was, "It did. Why?" 

21 And then Mr. Jennings, he says, "No, I'm asking you 

22 that." So was that kind of what you were talking about 

23 in her deposition? 

24 A. Yes, that's what I was saying, is that there's more 

25 than just what was shown initially on the cross-exam of 
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her deposition. She's offered mixed testimony in regards 
to what happened when she pumped the brakes. 

Q. You were also asked a question about 40 incidents 
and some NHTSA study that they were looking at, you said 
you're familiar with? 

A. Yes. I don't have the numbers memorized, but I'm 
familiar with that study. 

Q. Is 40 an appropriate number just to say, well, okay, 
that's the way it is? 

A. No, I think there's a number of things that's kind 
of misleading from looking at a study that way. 

Q. Can you tell us what those are? 

A. Well, I think a good starting point is, I remember 

looking through not all of the FTRs, the field testing 
reports that I talked about, back several years when I 
did that, there was on the order of 14,000 complaints. 

If you look at a subset of 40 and don't find anything 
wrong, would you conclude therefore that there is no 
problem in 14,000? Of course not. That's problem one. 

Problem two, is if you were to take that mentality 
and say, oh, well, there is no problem, then where would 
that leave us? We would still be driving cars that are 
with Toyota's sticky accelerator pedals because of that 
sample size they looked, there were no sticky accelerator 
pedals. 
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1 If you take that one step further, it's like the 

2 very first words that were written on the board, and that 

3 is "common." While driver error is most common cause 

4 it's the sole cause. And if you let the most common 

5 cause be the only thing you look at, we would never have 

6 another vehicle recall. Nothing would ever change 

7 because the most common cause is driver error. If 

8 drivers are the most common cause of accidents, highways 

9 aren't going to change, cars aren't going to change, 

10 nothing's going to change because we're only going to 

11 look at the most common. 

12 As an engineer, as safety person, we all know better 

13 than that. It would be misleading to only look at the 

14 most common thing. That's not going to solve the 

15 problem. 

16 Q. One other thing I think you were asked about and 

17 that was your statement in your deposition where you said 

18 that in the Cooper study that 20 percent of the people 

19 misapplied the pedal. Now, the Cooper study says what 

20 the Cooper study says, correct? 

21 A. That's not quite what it says. I said 25. 

22 Q. I'm sorry? 

23 A. That's okay. 

24 Q. Well, what is it? I mean, what's the truth? 

25 A. Well, as I said this morning, the number of people 
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out of the 58 that pumped was 45 percent. It's in my 
report that I wrote in the previous case from the Saint 
John's deposition that I was asked about, it was an 
exhibit to the Saint John's deposition that I was asked 
about. The Cooper report was an exhibit to that 
deposition that I was asked about. When I was asked in 
the Bookout deposition, are you still relying on the all 
the information in the Saint John's study and your report 
and all of your opinions, your deposition in that one, 
yes, I'm still relying on that. Every single document 
says 45. 

Q. Is that the truth? 

A. That, I can tell you that number is accurate, yes. 

Q. And that's why you told the jury that's what it was? 
A. That's correct, it's slightly over 45 percent. 

Q. Now, one more thing about the Cooper study. How 
many actual runs were done in the Cooper study? 

A. Well, in terms of where people would have had the 
opportunity to pump the brakes, there was a group of 80 
subjects that were run where they were told -- let me 
back up. The 60 runs that we talked about first where 
the subjects had no idea that a UA event was coming, was 
a total surprise to them. So there were 60 subjects that 
had the opportunity to pump the brakes there. No one 
misapplied the pedals. 
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After that, then there were four additional studies 
that were run with a total of 80 people, those 60 and 20 
others. And in those conditions, the two that are 
important to us, subjects were told that we're going to 
have you accelerate up, hold a constant speed, and then 
we want you to -- we're going to trigger the SUA event, 
so they know it's coming, and we want you to pump four 
times and then stop the car and as quickly as you can. 
There were 80 people that that was run in. And I believe 
the subject that we looked on the video was one of those. 

There were another -- the same 80 were run in 
another condition where we said we're going to have you 
to go a constant speed, we're going to trigger the SUA, 
don't pump, just stop as hard as you can. So there was 
another 80 chances for pedal error. 

So total there's 80 and 80 is 160, plus another 60, 
220 experimental trials where people could have the 
opportunity for the wide open throttle to mistakenly step 
on the wrong pedal. 

Another 160 studies were done where they were told 
to pump or not pump in a wide open throttle, just going 
at a constant speed, stop the car as quick as you can. 

So in all total, 380 experimental chances for 
subjects to make the pedal error. One person did. 

Q. Now, one last thing, are you aware of the target 
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1 

market for Toyota Camrys? 

2 

A. In this general venue, the '03 to '06 -- 

3 

MR. BIBB: Beyond the scope of cross. 

4 

THE COURT: Sustained. 

5 

MR. ESDALE: That is all I have. Your Honor. 

6 

THE COURT: Mr. Gill, you may step down, sir. 

7 

Mr. Baker, you may call — I'm assuming you're 

8 

standing, you may call your next witness. 

9 

MR. BAKER: Thank you. Your Honor. We're going 

10 

to introduce another video deposition. Your Honor. 

11 

THE COURT: Okay. Bay. 

12 

MR. BAKER: As you recall, we're going to play 

13 

several Japanese witnesses. But for the jury's benefit 

14 

we have removed the translations so they will only hear 

15 

the English. 

16 

THE COURT: This is the deposition where it has 

17 

both plaintiff and defendant designations, correct? 

18 

MR. BAKER: That is correct. And it is 

19 

Satoshi, S-A-T-O-S-H-I, Ishii, I-S-H-I-I. Employee of 

20 

Toyota. 

21 

MR. CLARK: We have a few questions and answers 

22 

beginning where the Japanese has not been taken out so 

23 

the jury gets an idea how it works. 

24 

THE COURT: What we had discussed earlier. 

25 

MR. CLARK: That's right. 
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1 

THE COURT: Okay. 

2 

(Video played.) 

3 

(THE FOLLOWING PROCEEDINGS WERE HAD AT THE BENCH 

4 

OUTSIDE OF THE HEARING OF THE JURY.) 

5 

MR. PORTIS: This is the exact reason why we 

6 

need to be able to put our case on and then let them do 

7 

theirs -- let me finish. I don't mean, at the end of the 

8 

day to present our case, we 45 minute of testimony -- 

9 

THE COURT: I think I ask you all if it was 

10 

separated out. 

11 

MR. PORTIS: Thank you. 

12 

THE COURT: I did not know that was an issue in 

13 

this deposition. 

14 

MR. PORTIS: I did not. 

15 

THE COURT: I was wondering, how much longer 

16 

are we going to go on with this Japanese? 

17 

MR. CLARK: Mr. Doyle and I followed up, I told 

18 

Mr. Doyle to take all the Japanese out and he told me 

19 

that we might hear some Japanese. I didn't understand 

20 

that we left all the Japanese to the answers. 

21 

THE COURT: The whole deposition is -- 

22 

MR. PORTIS: Just from their point of the case. 

23 

The ones that they're presenting they present all the 

24 

Japanese. We have 45 minutes, and theirs is over an hour 

25 

long — 
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1 

THE COURT: I understand. 

2 

MR. PORTIS: Yes, ma'am. 

3 

THE COURT: No one bought that up to me. 

4 

MR. PORTIS: Now they're going to play all the 

5 

Japanese. 

6 

MR. CLARK: Not the lawyers do that — 

7 

THE COURT: Is there any way we can stop this 

8 

and go to another deposition and maybe start this one 

9 

later? 

10 

MR. CLARK: I think what's happened is all of 

11 

them are going to be like this, because like I said. 

12 

Mr. Doyle and I miscommunicated. That's my fault. 

13 

THE COURT: I'll tell you what, I'm going to 

14 

continue this. 

15 

MR. CLARK: We can do Ms. Caudle. 

16 

THE COURT: Is she available? 

17 

MR. CLARK: She is the deposition. 

18 

MR. PORTIS: We'll read Ms. Caudle. 

19 

MR. CLARK: I'm not exactly sure we stopped. 

20 

MR. BAKER: She can tell us exactly where we 

21 

are. 

22 

THE COURT: No, I don't. Okay. Mr. Teague, 

23 

before we do this next thing, you had something. 

24 

MR. TEAGUE: There it is right here, page 11 

25 

lines 10 through maybe 21. There are questions here that 
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1 involve hearsay statements of Mr. Schwarz that are the 

2 subject of our prior motion to limine. I think that 

3 because his responses were in response cross-examine, so 

4 we would move that they be removed under the hearsay 

5 ruling. 

6 THE COURT: Okay. Was this something that we 

7 talked about before? 

8 MR. TEAGUE: Subject to the motion in limine. 

9 THE COURT: I'm going to still overrule your 

10 objection. 

11 MR. TEAGUE: Thank you. 

12 (THE FOLLOWING PROCEEDINGS WERE HAD WITHIN THE 

13 HEARING OF THE JURY AS FOLLOWS:) 

14 THE COURT: The best laid plan. That 

15 deposition was only supposed to give you very beginning 

16 the Japanese portions and then all the Japanese was going 

17 to go deleted, just to give you a flavor for how the 

18 deposition was to occur. Rather than playing the entire 

19 thing with the Japanese in it, we are going to edit that 

20 as well as the rest of them so that you only hear the 

21 questions and the answers as they are translated in 

22 English. 

23 So we will start that back up tomorrow. But in the 

24 meantime we have the deposition of plaintiff's next 

25 witness Star Caudle, is that right? 


THIS TRANSCRIPT IS NOT PROOFREAD 



71 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


MR TAWWATER: Yes, Your Honor. 

THE COURT: And it is not a video deposition, 
it is actually a written deposition, and so we are going 
to actually read that into testimony and with Mr. Baker 
playing the role of Star Caudle. Just don't do it in 
Japanese. 

(Deposition of Star Caudle read to the jury.) 

MR. TAWWATER: That concludes the 
deposition. Your Honor. 

THE COURT: Counsel, do you have anything 

else on that? 

(Discussion had off the record.) 

THE COURT: We are going to try to get our 
ducks in the row so that tomorrow we will get the -- 
unfortunately or fortunately, I don't know, we're at this 
stage we're going to be doing quite a bit of deposition 
testimony tomorrow. So we're going to take this 
afternoon and first thing in the morning and get those 
cleaned up. I have some things I still need to rule on 
so we will be in recess until 9:00 tomorrow morning. 

Again remind you during the evening, do not discuss 
the case, do not form any opinions about the case. All 
rise for the jury. And enjoy what's left of a beautiful 
day. 

(Discussion had off the record.) 
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THE COURT: We're back on the record outside 
the presence of the jury. Whose exhibits do we have to 
admit from Dr. Gill? 

MR.ESDALE: Just 5585 from the plaintiffs, 

which is his CV. 

THE COURT: So the plaintiff is going to admit 
Exhibit 5585. What do the defendants have? 

MR. BIBB: We have Defendant's Exhibit 260.1, 
which was the video that was shown to, he recognized and 
testified about. 

MR. ESDALE: Again, it was a part this a study 
that I thought we discussed that would be treated like a 
learned treatise or reliable authority where it could be 
shown to the jury but not go back to the jury room. 
Additionally, not only was this something out of a study, 
there was no authentication about -- at all, no proper 
foundation or authentication about the video. 

THE COURT: Let me ask this. Would you have 
witness later to a lay a foundation for it? 

MR. BIBB: Yes, Your Honor. 

THE COURT: I'm not going to admit at this 
point subject to you laying a foundation for it. I just 
put reserved. 

MR. BIBB: Can we have that mark now and I'll 
bring it to you tomorrow. 
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THE COURT: And I'll put in my pile of ones 
we're going to be discussing. There were no others then 
through? 

MR. BIBB: Offer no other exhibit at this 

point. 

THE COURT: All right. 

MR. CLARK: The three Lentz Exhibits we were 
going to come back to. I think 718, 720, 723. 

MR. BAKER: Can we not talk about those right 

now? I looked at them, I'd just ask the Court if I could 
take a shot at redacting them based on what we talked 
with Fukushima and that way — 

THE COURT: Let me tell you, I've still got, 
there were like five or six that we reserved from 
yesterday and we'll deal all of those sometime later. 

All right. Let's go on the record and talk 
about Fukushima's second deposition that is the 
deposition dated March 23, 2012. so Mr. Clark. 

MR. CLARK: Yes, ma'am. Just I suppose to make 
the record complete, Mr. Baker has proposed deleting 
objections within our counter designation at page 154 
lines 16 and 17. No objection to that. 

Mr. Baker has proposed deleting some material 158, 
159 and 160. That takes care of our concerns. 

THE COURT: Not all of it. 
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MR. BAKER: We're good. 

THE COURT: And counsel, let me tell you for 
all depositions, I always like to have the objections of 
the attorneys taken out if we can do it. 

MR. BAKER: I've instructed my tech person. 

MR. CLARK: We had some deletions on 166, 
frankly. Your Honor, that leads a lot of discussion of 
this Corolla issue involving idle surge. This is a 
different vehicle talking about a different software 
operating system. 166 all the way to 182. Different 
vehicle, different operating system, different situation. 
There is a diagnostic trouble code there on 167, line 2 
not present in Ms. Bookout's vehicle. And we for those 
reasons think that all of this discussion of this Corolla 
issue ought to be deleted and we object to it. 

THE COURT: What we're leaving in was starting 
on page 24, the first part of 165, and then on 166 you 
want deleted starting at line 24? 

MR. CLARK: All the way over to page 169, line 
24, where -- 

THE COURT: And let me ask, does this go to the 
whole other incident issue? 

MR. BAKER: I don't think it necessarily goes 
to that. I think it goes to refute some issues that have 
been raised so far in the trial with respect to this 
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1 vehicle and the claim that there was an unintended 

2 acceleration, it discusses that she brought it in, that 

3 they found some codes that they reset and took it back 

4 out and actually had to do it again, but there were no 

5 codes set. 

6 And one of the issues that's already been here is 

7 there were no diagnostic trouble codes on Ms. Bookout's 

8 vehicle. So this is proof that when you have a UA, you 

9 don't always have trouble codes set that are in the 

10 computer. In other words, there's no physical evidence 

11 that it occurred. 

12 THE COURT: Do we need all of this in order to 

13 make that point? 

14 MR. CLARK: I don't think we need 167, 168, 

15 169, even if Your Honor's inclined to let me make that 

16 point, because that's talking in general. The discussion 

17 of the specific vehicle, which we also object to, picks 

18 up on 171, line 8. 

19 THE COURT: What about if you start on page 

20 171? 

21 MR. BAKER: Yes, ma'am. I can leave 167 and 

22 the bottom of 168, and then take out 169. I see what 

23 you're saying. I think I can take out 169, Your Honor, 

24 167 and 168. 

25 THE COURT: And then just pick up over here on 
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1 

171 on -- so you'll do -- start with 165, the question. 

2 

it goes on to 166 and then delete everything, but pick up 

3 

over here on 171. 

4 

MR. BAKER: Yes, ma'am. 

5 

MR. CLARK: Just so we're clear, we object to 

6 

the rest of the stuff in the — 

7 

THE COURT: Yes. 

8 

MR. CLARK: There's a little bit of discussion 

9 

of the -- what we terms this morning a Prius brake issue. 

10 

although it's also the HS 258 brake issue, over on page. 

11 

I guess it begins all the way -- Mr. Baker. 

12 

MR. BAKER: I deleted 178 through 182. 

13 

MR. CLARK: Never mind. 

14 

THE COURT: I'm assuming that deletes your blue 

15 

designation also? 

16 

MR. CLARK: It does. 

17 

THE COURT: And so we pick up on 184, which is 

18 

Exhibit 776. 

19 

MR. BAKER: Yes, ma'am. 

20 

MR. CLARK: This is more of this discussion of 

21 

Prius brakes braking, and on the top of 187. I think 

22 

that goes, that goes for quite a while. I think it goes 

23 

to page 196. 

24 

THE COURT: And tell me again the relevance of 

25 

the Prius brakes? Didn't I previously rule something out 
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1 

on Prius that was. 

2 

MR. BAKER: Did you say you were talking about. 

3 

180 to 189? 

4 

THE COURT: I think it's going all the way over 

5 

190, because the next -- 

6 

MR. BAKER: Yes, we'll can that out. 

7 

MR. CLARK: Subject to your previous argument 

8 

on that, of course. 

9 

THE COURT: What page are we on now, gentlemen. 

10 

192? Is that an email? Did we switch exhibits here? 

11 

MR. CLARK: It's hard for me to tell, to be 

12 

honest. Your Honor. Probably that's a discussion of a 

13 

whole lot of documents, some of which are in, some of 

14 

which are out, so subject to our previous objections, I 

15 

don't know we need to talk about leaving that in. 

16 

THE COURT: I'm just trying to figure out on 

17 

page 1982, are we still talking about the Prius? 

18 

MR. BAKER: I think he's asking him generally. 

19 

I think he's trying to hit on some of his emails and 

20 

asked him if he read them or not. 

21 

THE COURT: So we'll just leave it in, then 

22 

subject to your objections, yes. 

23 

MR. CLARK: On your deletion on 203, and I 

24 

think you may have left in the answer. 

25 

MR. BAKER: My deletion was supposed to be 203, 
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1 line 18 through 204, 3. 

2 THE COURT: That's what I have. And do you 

3 want your blue still left in there with that deletion? 

4 MR. CLARK: I think so, because it is — there 

5 is a lot of other discussion about brake override right 

6 before that and he's really pulling out all the math 

7 stuff. 

8 THE COURT: All right. 206 he deleted. 209 he 

9 deleted. 

10 MR. CLARK: 212, we probably need to talk about 

11 this other incident involving this Lexus ES. 

12 THE COURT: This is the gentleman that Mr. 

13 Fukushima that said he had one? 

14 MR. CLARK: No. If you look at the exhibit, 

15 it's actually somebody at Toyota's relative, and it's not 

16 100 percent clear, but I think if you look at the 

17 document you'll see that it's not a Toyota employee. 

18 THE COURT: But what was Exhibit 522, an email 

19 to Mr. Fukushima? A copy of an email that I sent to a 

20 person by the name of Yoshi Y-O-S-H-I Hasshi, 

21 H-A-S-S-H-I. 

22 MR. CLARK: I think the next — oh, there was 

23 an addition that they suggested on 228 on lines 13 and 

24 20, that's fine. 

25 THE COURT: Okay. 
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MR. CLARK: 230 we have a discussion with the 
cruise control shifting on all the sudden. That's 
really, what everything that's described there, it's 
really not a software problem because the cruise control 
turns on with a mechanical switch. No allegation of 
cruise control defect in this issue, not an issue, so I 
think that should probably come out. 

MR. BAKER: I think this is related to the 
discussion about the email that was sent over and some of 
the OSIs that we'll propose are not using cruise control, 
but it comes on it, just all of a sudden comes on. We 
believe it's related to the software. 

MR. CLARK: I don't think there is any 
foundation yet that that's even possibly related to the 
software, because again, the cruise control on/off switch 
is a mechanical switch, it's opened, the software can't 
work. 

MR. TEAGUE: The cruise control coming on in 
this instance is not the case. It's not an allegation. 

THE COURT: And I think this is talking about 
an Exhibit 524, it's talking about on page 224. I'm 
going to grant that with regard to page 230, lines 14 
through 25, and 1 through 13, so I'm going to delete 
those passages. 

MR. CLARK: Think that is the -- unless the 
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Court has some concerns, there is some material on 239, 
both a deletion and an addition, some objections deleted, 
one portion added. That's fine. Superfluous comment on 
244 — 

THE COURT: Is that the thing about the 
Japanese? I wonder what it means in the Japanese 
language on page 244. 

MR. CLARK: Yeah. 

THE COURT: I have that coming out. So we just 
need just to look at that one exhibit. 

MR TAWWATER: And I have an email here that 
will clear everything up. 

THE COURT: Okay. 

MR. CLARK: We may have an authentication. 

THE COURT: He did give me that one. Let me 
ask this, gentlemen, the question on this is very similar 
to the one we had in some of the other exhibits that I 
reserved whether they were coming into evidence as 
whether they were hearsay or not. Was this something 
that happened -- when was the year of this sudden 
acceleration? 

MR. CLARK: The email is 2010. I don't know -- 
I'm looking at the Japanese and trying to remember what 
the English said — I don't know that anybody is very 
specific about when this actually happened. 
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MR. TEAGUE: There is no foundation. 

THE COURT: How would this be some sort or 
hearsay document if it's an employee reporting what 
happened to his family member? 

MR. BAKER: It is a business record that was 
produced in this case. It's a MDO document. 

MR. CLARK: I think we have the same problem we 
had yesterday. Your Honor, which is that Oklahoma 
Evidence Code, like every evidence code of which I'm 
aware, says if you have multiple layers of hearsay, you 
need a layer -- you need an exception for every single 
one. 

THE COURT: And let me ask, because this does 
go back to the exhibits that I had reserved the other 
day, which were Plaintiff's Exhibit 717, 30, 31 and 732. 
And each one of those the claim is being made -- these 
were ones where I allowed certain testimony but I didn't 
allow the hearsay, and the question was whether or not 
the entire document through what I had previously thought 
was hearsay would come in under the business record. 

I thought, my understanding of business record is 
that it's a record made at or about the time it happened, 
transmitted or made by a person with knowledge of the 
underlying facts, regularly kept in that type of course 
of business. And when I think of business record, I 
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1 think more like the ledger someone keeps for this, and 

2 not necessarily forwarding an email to someone. 

3 MR. BAKER: I think that's changed now that 

4 everybody uses emails. That they've kept the document as 

5 part of their usual operating procedures and they were 

6 able to produce them in this multiple district litigation 

7 on all these multiple topics. So the fact that they were 

8 retained them means that it's a business record kept in 

9 the ordinary course of business. 

10 MR. CLARK: It does not mean that the contents 

11 of it were business record. For instance, if Mr. Teague 

12 sends me an email -- Mr. Teague sends me an email to my 

13 work email that says, I don't like Mr. Baker very much, 

14 not that he would ever send me an email that says that, 

15 the email itself may be a business record, however, 

16 Mr. Teague's statement that within the email is not a 

17 business probably meets no exception. 

18 MR TAWWATER: That is almost a meaningless 

19 explanation -- 

20 THE COURT: Yeah, because the whole purpose of 

21 business record is to get around the fact that it would 

22 be hearsay otherwise. 

23 MR. CLARK: So what business record exception 

24 does, is the business record exception is people from 

25 business talking to each other out of the business, we 
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say that that's a hearsay exception. But what it does 
not say is that when somebody from outside the business 
sends an email into the business, it's not suddenly not 
hearsay just because they happen to send it to a 
business. That's the problem. 

MR TAWWATER: No, when it's sent to a business 
for a specific business purpose and the business within 
the business starts passing it around and reacts to it, 
that's part of what transaction business means. And to 
put anything in context is, you get an email that says 
here's what we've provided with, what are we going to do 
about this. That couldn't be more related to business. 

MR. CLARK: If they were able to show that they 
were putting this in for notice, that might be the case. 
They are not putting it in for notice because they have 
no foundation -- they are putting it in for the truth of 
the matter asserted. The truth of the matter asserts by 
this relative, who is not an employee. 

MR. TEAGUE: No context or foundation for that. 
That's unfairly prejudicial and confusing to the jury to 
suggest something that we don't even know the date and 
time. 

MR. CLARK: You know what. Your Honor, we 
actually do know a date and time. 

THE COURT: It's 2010. 
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MR. CLARK: It's either late 2009 or early 2010 
because -- I'm not sure -- "A short time ago before my 
experience, a fatal accident in which four people were 
killed in Southern California, a Lexus EX 350 occurred." 
That's Saylor. So that's November 2009. So this is a 
short time after November 2009, two years plus after our 
crash. 

MR TAWWATER: The defense in this case, as 
we've seen now through cross examination is consistent 
with Toyota's policy of always saying it's always the 
driver's fault. And I think we are entitled to say, 
yeah, you take that position and it's never -- and it's 
never always the way you say it is. It's not always the 
driver's fault, and you know it's not always the driver's 
fault, and yet you persist in doing this. They're 
spending all this time talking about Ms. Bookout and 
laying this whole accident on Ms. Bookout, just like they 
want to blame that accident on someone else. And when 
there's evidence that we can adduce and show the jury 
that refutes their overall attempts to do that, I think 
it's legitimate and I think it's probative. 

MR. CLARK: I think Mr. Tawwater has gotten the 
problem here. Your Honor, and that's that nobody — if 
what's what Mr. Tawwater wants to offer it for to show 
that this is an incident caused by the vehicle, there's 
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1 no foundation for that. All we have is a hearsay 

2 statement. Nobody's investigated it -- 

3 MR. BAKER: He clearly says Toyota engineers 

4 came to his house to look at the vehicle. And he's 

5 offered to them he believes it's software. And he also 

6 discusses other Americans there and they weren't really 

7 in the conversation. And that all Japanese people were 

8 nodding their head. 

9 THE COURT: By the way, I did find an exact 

10 date on this, assuming this Keiichi Fukushima is the one 

11 that sent it, it says it was sent on 3/11/2010 at 6;16 

12 p . m. 

13 I'm still hard pressed to understand how you -- I 

14 think the email context of what Mr. -- whoever wrote the 

15 email at the top, the portion at the top on all of these, 

16 to me that is clearly a business record, but I'm just 

17 wondering -- it even wouldn't be hearsay because it's a 

18 statement of the party. But I'm still lost as to why you 

19 can just attach a hearsay statement from someone else and 

20 claim it's a business. 

21 MR TAWWATER: They did. 

22 THE COURT: I don't see how a company can just 

23 attach a hearsay document and make it a business record. 

24 MR. BAKER: As I read the exception it says "A 

25 record that is created from information sent by a person 
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who has knowledge of the event." It doesn't say it has 
to be an employee, and that's what this is, an email sent 
by a person with knowledge, a person claiming this 
occurred, to people he knows at Toyota so he can get it 
looked at. He's offering them a suggestion, this I think 
is a software problem, which refutes what they've said in 
this case. 

MR. TEAGUE: This unsubstantiated statements 
emailed to somebody now have some semblance of 
reliability to prove whether Mrs. Bookout or whether the 
software in this case had anything to do -- that is 
terribly confusing, it is unreliable, and it is unfair to 
ask that jury to speculate when there's been no findings 
that are contrary with respect to those documents for 
them to rely upon. 

MR TAWWATER: Let me just pose it this way. If 
one of the executives in Toyota sent another executive in 
Toyota and email and said, look at this report from the 
NTSB, referring to the record that Mr. Bibb just used 
under their theory, all they could introduce is the email 
and they couldn't introduce the report. 

MR. CLARK: That's the law — 

THE COURT: Except for in that case I would 
think the NHTB, or whatever the initials are, would be a 
public document. 
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1 MR TAWWATER: This distinction of pulling 

2 things out of emails as if they were in a vacuum, I think 

3 is improper. If you send an email and attach things to 

4 the email, that doesn't -- that doesn't mean that you can 

5 look at the email in a vacuum. It makes no sense, there 

6 is no context for anyone who's looking at that email 

7 later to evaluate. 

8 THE COURT: And I'm not even really certain 

9 that the email is a business record, but it's certainly a 

10 statement of the party that's going to come in, so I 

11 don't think it's hearsay, so I'm not even certain you 

12 even need to get to the business record exception. 

13 I know I told you all I was going to reserve this 

14 before. Let me look at it again tonight. Does anybody 

15 have any idea is there is any law whatsoever on this 

16 somewhere as to -- other than just the black letter? 

17 MR. TEAGUE: I think Mr. Baker put it best 

18 earlier, different car, different accident, not relevant 

19 and unfairly prejudicial. 

20 MR. BAKER: Actually, it's an ES 350, which is 

21 the Lexus version of a Camry. 

22 THE COURT: Let me ask this, if it were even to 

23 come in as other similar incident, is this one Mr. Barr 

24 says something about? 

25 MR. BAKER: No, ma'am. 
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THE COURT: Does he say it's a similar type of 


all. 


MR. BAKER: He doesn't talk about that one at 


THE COURT: And it definitely was after the 
date, so it's not coming in under notice. Okay. I will 
let you all know -- make a decision tonight and let you 
know tomorrow morning. 

COURT RECESSED FOR THE EVENING 
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